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VII. THE IMPAIRMENT TEST 
(63) As with any guiding standard that is to have substantial discerning capabilities, the 

impairment standard we identify requires an accompanying practical test or sets of tests that 
can be readily applied ro dctermine-with sufficient granularity-when a requesting CLEC 
is, in fact, impaired without the provision of unbundled access to a particular element. In 
that spirit, it is important to note at the outset that every test that satisfies the standards of 
administrative feasibility for thc Commission will necessarily create the possibility of error 
costs associated with “false positives” and “false negatives.” Specifically, any test, short of a 

full-blown, markct-by-markct inquiry of the nuanced bardm that exist in that specific 
geographic market and corresponding detailed analysis of the prospects for the lessening of 
competition that may result from the failure to provide UNE access will run the risk that 
“impairment” is found when, in fact, the truth (as judged with perfect information against 
the impairment standard) is %on-impairment.” Similarly, any administratively feasible test 
also runs some risk of a finding of “non-impairment” when the truth is “impairment.” In 
this section, then, we discuss the process by which one may logically proceed from the 
impairment standard outlined above to an impairment test in such a way that the 
Commission can be as confident as possiblc that its impairment test is both administratively 
feasible and minimizes unavoidable error costs 

The error costs associated with an impairment test are not symmetric Spedfidy, the costs 
associated with establishing an impairment test with lugh false readings of non-impairment 
(when, in truth, impairment exists) are asymmetrically higher than the error costs associated 
with false readings of impairment when “non-impairment” exists. If a fmding of non- 
impairment is made when in fact a CLEC is impaired, then competition will not occur, with 
the attendant %her priccs and reduccd service for customers. O n  the other hand, if a 

finding of impairment is made when in fact the CLEC is not impaired, all that happms is 
that the CLEC can compete using either UNEs or its own facilities. The CLEC still has to 

pay the cost of the UNE it purchases, so the ILEC is unharmed. Indeed, giwl the ChOiCc 
betwcen losing a customer to a CLEC with its own facilities or losing the customer to a 

CLEC that buys UNEs from the ILEC, the ILEC should prefer the latter. 

(64) 

38 



REDACTED-FOR PUBLIC INSPECTION 

(65) The process of determining whether impairment exists, then, involves a fact-spedfic and 
data intensive inquiry into the issue of whether, absent the provision of the demen~ new 

entry into local exchange markets is retarded or impaired. A ardl-established body of 
economic thought can fortunately, guide the basic approach to this exercise on the subject 
of barricrs to entry and barriers to expansion and their associated competitive conscquences. 
SpcdGcdy, where economic and operational barriers to entry and expansion for new 
entrans in specific local exchange markets arc formidable and where the impact of denial of 
a requested element may substantially be to harm compctition, then a finding of impairment 
is warranted. 

In that regard, there are two basic approaches to determining the strength of biudcrs to 
e n q .  Specifically, the economic literature has identified a number of underlying strucolral 
and behaviod determinants of both the presence and height of barriers to entry into a 
market. These determinants includq inkrda, consideration of the extent of sunk costs, 
economies of scale, first-mover advantages and absolute cost advantages of incumbents in 

the market." The TRO gives appropriate attention to thcse barriers and the USTA I1 court 
decision found nothing critical to say about this focus. The second approach is to perform a 
detailed assessment of the actual level of entry into a market. In certain circumstances, 
discussed bclow, the level of entry may be sufficiently high and sufGdently informative 
about prospective entry that one may condudc that the magnitude of entry barriers is low. 

The TRO specified a --step process that encapsulates both approaches to the assessment 
of the presence of barriers to entry Spcdficdy, the Commission examined the presence and 
magnitude of economic and operational barriers to entry and concluded that entrants were 
in general impaired in th& ability to setve local exchange markets Given the large number 
of markets involved when using the proper route-specific market definition, and the USTA 
11 court's Gnding that a granular determination cannot be delefflted to the states under the 

1996 Telecommunications the Commission must nun to a second approach which is 

(66) 

(67) 

'5 

7h 

See o u  discussion, supra, d the extended discussion in the "KO. 
The USTA Il dccision sl id  that the 19% Telecommunicitions Act disected the Commission to make the 
dncmimtion ofimplirment, knving open rhc question of vhehcc the septes could k the iindm of fpCt in a 
triggers test, submitting du r a d w  of d m  fact 6nding to the Commission for dcocrminarion of impainncnr by 
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administratively less unwieldy to dcterminc whether CLECs are impaired on a route-specific 
basis. 

To make this route-specific determination, the Commission adopted in the TRO a so-called 
‘‘triggers test,” which simply assesses the magnitude of existing competitors’ entry. If the 
magnitudc of entry is sufficiently robust and unequivocal in the triggers analysis, then the 
more detailed, complete assessment of the magnitude of entry barriers can be avoided. The 
Commission can approacb the task of finding exceptions to nationwide impairment in a 
number of ways. It is critical, however, that whatever method it adopts d e s  account of the 
entry barriers facing CLEC entrana in the transport market As M discuss below, there are 
significant economies of scope and scale in dedicated transport markets. and evidence of 
poaaible competition.is not the same as evidence that the CLECs can overcome the barriers 
to e n q .  Therefore, in thc absence of unambiguous information about the presence of 
actual competitors, the Commission must rely on proxies or surrogates that correspond to 

the size of the market and the barriers to entry faced by the CLECs. In the state 
proceedings under the TRO, the ILECs proposcd counting paired fiber-based collocations as 
one such proxy. In this Declaration, we discuss how this approach would need to be refined 
if it were to be used as the proxy The Commission should compare this approach to other 
methods proposed by the parties, and select the method that corrcsponds as closely as 
possible to the underlying structure of the individual markets as possible. 

The Commission’s findings in the TRO with respcct to impairment of DSI, DS3, and dark 
fiber loops and transport are genedy sound. And indeed, additional considerations from 
state proceedings, from the interview process,” and from publicly available data sources 
continue to support thc Commission’s fin-. Ncvertheless, before the Commission could 
use the trigger conditions established in the TRO, it is necessary to makc some modifications 
to those conditions We will explain the rationalc for these modifications and also discuss 

how they conform to thc impairment standard we are proposing. We emphasize, however, 
that this method of assessing actual entry may not be the only or even the best method. We 

(68) 

(69) 
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present a detailed analysis of the Commission's trigger test here only because it is the one 
most developed in the proceedings at the Commission and in the states. As we receive 
additional proposals by other parties, UT will pnalyzc them for conformance with o w  
proposed impairment standard.m 

VII.1. Loops 

(70) As a general matter, the record in the TRO proceeding demonstrates that CLECs have 
limited presence in the high capacity loop market." T h e  CLECs have plant installed to only 
a small fraction of the nearly three million commercial buildings in the United States. 
Indeed, the TRO reports that data from both the ILECs and the CLECs shows that berwecn 
95 and 97 percent of the nation's commercial office buildqs are not being served by mp 

competitor-owned fiher loops." For example, AT&T has stated that it has only 6,000 
buildings connected to io local network via its own local loops-only about one half of one 
percent of the total buildings nationwide. This level of "self-deployment" however, certainly 
overstates the competitive capacity of such facilities because these statistics ignore the fact 
that CLECs often only have "fiber to the floor" arrangements, which prevents them from 
serving additional customers in the building without significant additional expense for 
multiplexers and cross connects" Consequently, the competitive footprint that has emerged 
since 1996 and its prospects for expansion in the near term are largely reliant on the 
presence and availability of unbundled loop access. Indeed, there are a vviety of economic 
and operational barriers thag in the absence of WE-based access to dedicated loops will 
create the very real prospect of lessening competition. This lessened competition, in turn. 
creates the real prospect of a variety of deleterious consequences including reduced 

T h e  QSI report Hd on October 4, ux)4 by CampTcl/ASCENT et d demonatrates that the number of 
actually dcployod lop lod annsport facilities by CLECS is mioimg indicating the Cummission ha mort than 
svffiaent jurtiiiicidon to mlkc P dcarminzdon of mtional impaimcnt for these hdlidca at thc capaary M a  
adopd in dx Tu0 wirhout ndditionnl * P S 5 .  

S a  TRO, at n298-301. 

TRO, foomotc 856. 

See, e.&, D e b t i o n  of Mkhd  E. Lesher and Robert J. Ftontcn on Bchdf of AT&T Gq. PI p. 18. B' 
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customer choice, higher prices reduced competitive pressure on ILECs to reduce costs, and 
less pressure for innovation and new services. 

As the Commission found, there are substantial costs in laying fiber to a building, indudmg 
the cost of the cable and conduit, as well as the cost of digging the trench to contain the 
conduit” According to estimates cited in the TRO, trenching for conduit, which most 
business loops would require, costs from $17 to $30 per foot in suburban areas and from 

$70 to $100 per foot in urban areas,=while connecting a building to an existing transport 
network, including the fiber and the necessary electronics, averages about $250,W0.M 

Because of these high sunk  costs and significant scale economies, any carder installing a 
fiber loop will be k l y  to lay fiber of sufficient size to meet expected demand, since it is 
more economical to “warehouse” spare capacity (or “dark fiber”’) than to dig up the street 
again later to add capacity. Since the ILECs have already laid fiber to most if not all of the 
commercial buildings in the United States, they have both sunk cost and first-mover 
advantages over any CLEC attempdng to enter the market for dark fiber loops. 

In light of these facts, the Commission in the TRO made a sensible nationwide tinding of 

impairment with respect to dark fiber loops. Installing a dark fiber loop into a building 
requirrs significant investment in the S~CUCNTC required to get the loop into the building For 
a 500-foot loop in an urban area, the minimum costs of trenching under WoddCom’s 
estimate would be $35,000, without considering the costs of the fiber cable itself or the 
expense for obtaining the right of way, let alone the costs of the cross connects and 
multiplexers that would be required to actually provision a loop. 

(71) 

(72) 

(73) Comparing the revenue opportdty for DS-1 and DS-3 loops to the high sunk costs of 
laying fiber, the Commission also found similar impairment in the provision of DS-1 and 
DS-3 loops. However, recognizing that (1) the revenue opport~nities for OCn loops were 
much higher than for DS-I and DS-3 loops; (2) that OCn level customers were more d n g  

u TROntq312. 
Scc WorldCom Cammcnt. st pp, 14-15. 
See ALT3 Comcntr at pp. 56-57; WorldCom Comments at pp. 74-75 
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often unable to gain access throughout the building, unlike the access typ idy  given to 

ILECS, who bring their loops to a telecommunications doxt or other common space in a 
building, and from there access customers throughout the building via riser cable Building 
owners are often reluctant to allow additional carriers similar access to the building, 
effectively precluding competing carriers from being able to add additional customers within 
the building efficiently.” This first-mover advantage of the ILECs’ means that they can 
provide loops to all customers within the building in a short time frame. Without access to 

the ILECs’ loops at UNE prices, the CLECs will not be able to overcome the ILECs’ first 
mover advantage in a timely manner, which will tend to reduce mmpetition. 

In light of the generally sound analysis and overwhelming empirical evidence presented in 
the TRO regarding loop impairment, a straightforward proxy test (filter) for loop 
impairment can be stated as follows: 

(77) 

OCn: Noimpairment. 

DS3 and DS-I: Nationwide impairment, except where it can be demonstrated that there are 
facilities owned and operated by at least two CLECs that provide service to similarly situated 
customers, where “similarly situated customers” is defined as customers in the same building 
who are receiving the same level (i.e., DS-1 or DS-3) of service or lower. 

Dark fiber: Nationwide impairment. except whcre two or more CLECs have constructed 
fiber to the building in which the customer is located. This is an easier standard to satisfy 
than the one used for DS3 and DS-I, because dark fiber will usually be leased by a CLEC 
that is planning to light the fiber at an OC-n level. A CLEC planning to light dark fiber and 
serve a customer with OC-n level service in a particular building will most likely be able to 

overcome the entry barriers associated with intrabuilding access and cabling. 

81 See TRO at m03-306. 
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VII.2. Transport 

(78) In the TRO, the Commission required the ILECs to provide a dedicated transport netwrk 
element, which was defined to be transmission facilities between XLEC switches or w i r ~  
centers. Due to the substantial barriers to entry in the provision of this "nsport, primarily 
the high fixed and sunk costs of placing Gber.88 the Commission found that CLEG were 
impaired on a nationwide basis without access to dark fiber, DS-3 (ii groups less than 12), 
and DS-1 transport However, the Commission also allowed the ILECs to make a showing 
in proceedings at the state commissions that these barriers to entry could be overcome on a 

route-specific basis, separately for each of these levels of transport, by demonstrating there 
were sufGcient wholesale or self-provisioning providers of aansport to overcome that 
nationwide fd ing ,  These triggas were established with different thresholds required for 
wholesale and self- pmviding CLECs. These requirements axe summarized in the table 
below. 

lROat7367. 
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Table 3: Summary of Current SelfProvlrlonlng and Wholesale Trlggws 

~ 

;elf PIovlsionlng 

Wholesale I 

WA 

!or more 

p Operationally ready 

' Willing to provide 
immediately on a 
widely available 
basis 

' Requesting carriers 
can obtain access 
through a cross- 
conned 

Operationally ready 

Facilities terminate 
at each end of the 
mute at a collocation 
arrangement at the 
I E C  premises 

2 or more 
Same as D S I  

3 or more 

Deployed own fiber 
or obtained on long- 
term lease 

Fadlltles terminate 
at each end of the 
mute at a colbcatlon 
arrangement at the 
ILEC premises 

2 or more 

Same as O S 1  and 
DS3 

(79) From an economic standpoint, the Commission's impairment determinations on dedicated 
transport in the TRO are consistent with the test proposed in this Declaration. The costs of 
deploying the fiber and smucturc used in the provision of transport arc subsandal, and both 
fixed and sunk (These costs are detailed in the discussion mpru on fiber loops, whose 
construction costs are similar on a per mile basis to the cost of a fiber Mg) No carrier is 
likely to dcploy such fadtics, especially in response to demand for a limited number of DS- 
Is or DS-3s, without the prospect of GUing that fa&+ Indeed, d of the UECs we 

interviewed indicated that a fiber build today requires a sufficient volume of existing 
busincss or a firm commitment from future customers, t y p i d y  for at least a one-year tarn, 
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to a level of senrice that will ensure the investment will pay off. T h e  ILECs havc already 
deployed thcir fiber. and thus have a fwst-mover advantage. as d as not faang the up-front 
s u n k  costs that the CLECs must bear to build any transport link.” Therefore. the most 
compdltng first step in proving non-impairment is the presence of abundant editing 

competitive fiber-based transport between two end-points in a network. 

In the state proceedings under the TRO, the ILECs attempted to overcome the nationwide 
finding by identifymg office pairs that contained fiber-based collocations with the same 
CLEC in both offices. They then claimed that, absent specific evidence from the CLEC in 
question, that virtually all of the CLECs with the collocations were able to provide dark 
fiber, DS-3, and DS-1 transport on a wholesale basis. Hence, the ILECs argued that on 

routes where there were two CLECs with fiber collocations in the same two central offices 
(COS) all of the triggers were met 

These ILEC attempts to dernonstntc non-impairment in the state proceedings under the 
TRO were not based on any showing that the CLECs were offering the specific level-DS-1 
or DS-3- of service on a wholesale basis, on the specific mute in question. Rather, the 
ILECs made a leap of faith by ignoring or assuming away the costs associated with two 

crucial stages in consaucting tiamport networks and making them operationally ready for 
wholesale business.” Fisst, the ILECs assumed that if a CLEC was collocated at two 
separate ILEC central offices, then it was actively providing, or instandy capable of 
providing, circuits connecting these taro offices Second, the ILECs assumed that if a CLEC 
engaged in wholesaling any services and was also self-providing capacity on any aansporr 
route, then it should be counted as a wholesale provider on this mute. Neither of these 
assumptions is correct, and as we now discuss, a truly workable and meaningful impairment 

(80) 

(81) 

99 In addidon, dx IWCs have .Lepdy -vcd .ubrcanrial pcicing tkxibiliy €ot thck spedal Acw5 h e r .  
Thus, they arc wcll able m respond w MY competitive off+ from other ar ias.  

This upnat is inconsLrmt with the Gnnmission’s findtrg that rhcrc arc substantial costa m provisioning 
DS-3 md DSI a n s p o r t  that rend- it uoeconomic 61 cattius m rdfdeploy. At the DS-3 kvd, the 
Commission noted that scdc cconomier made it &y that carciao could pmision at the DS-3 Icvel. (See 
TRO ’1386.) At &e DS1 k l ,  the ConunisajOn cortccdy noted that arc subscanrid addidohzl cm6 to 
providing DSl scrvicc, such as additional muldplcxccr md tadr-ofticc systems to handle ordering, 
provisioning, md billing. 
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standard must account for the additional barriers to entry associated with (1) provisioning 

and operating fiber-optic networks to make them capable of carrying traffic between two 
ILEC cenaal offices and (2) wholesaling capacity at different levels to another CLEC. 

VII.Z.1. Transport cost structure and economics 

(82) Transport networks consist of fiber Mgs, optical multiplexing equipment, electrid 
multiplexing equipment, patch panels, and cross-connect wires and cables. A schematic 
diagram of a hypothetical CLEC‘s transport network is shown belm. The diagram shows 
the CLEC‘s equipment in the collocation space at ILEC Central Office #I and 
corresponding equipment in the collocation space at ILEC Central Office #2 The CLEC’s 
point of presence (POP) is also shown with the equipment necesssuy to light the fiber and 
establish cross-connections and multiplexing. The diagram also include a box marking the 
POP of a second CLEC Fabeled as ‘‘CLEC-EiUYER‘’I that is the potential customer of the 
fist CLEC. 
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Figure 2: Network diagram far dedicated transport 

CuMnnr  Pnmi..r ILEC C.O. ill 

OS¶ 

. .  

ILEC C.O. (2) 

(83) Our analysis of these incremental entry barriers starts with the assumption that the CLECs 
collocation in Central Offices #1 and #2 are properly identjiied. It is important to recognLe, 
however, that most CLECs that deploy fibcr to a collocation space are not using the fiber to 
carry traffic between multiple ILEC central offices” Rather, the typical CLEC will build 
fiber to a CO in order to transport its m end-users’ circuits (and any switched access 
traffic) back to its POP. Moreover, many CLECs do not connect all of their collocations to 

their POP on a single fiber ring.” Rather, as shown in our diagram, the two collocations in 
our hypothetical route are connected to the CLEC POP on two different fiber rings. 

In order to provide dedicated transport on the route betwecn Central Office #1 and Central 
Office #2, the CLEC must cross-connect circuits from the two fiber rings. ?his will require 
the CLEC to install a new cross-connect if there is not one already in place. In addition, it 
will require the CLEC to augment any existing multiplexers or add additional ones. It is 

(84) 

91 See, cg., Declaration of M k  Duke on behalf If KMC Tclccom Hd+, 1%. filed in this docket, at al5, 
9’Id. 
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important to realize that there are economies of scale assodated with much of rhis 

equipmen& and hence the CLEC will not provide dedicated transport on this mute d e s s  it 
has a reasonable expectation of achieving sufficient scale in a short time frame. This means 
that there are barriers to entry in serving this market, and it is  not reasonable for the 
Commission to assume away these bamers and treat the existence of a fiber-based 
collocating CLEC at each end of a transport mute as outright evidence of non-impairment. 

Even if a CLEC overcomes these initial barriers to enmy and turns up capacity on a 
particular route, this docs not mean it is capable of providing wholesale service on a 
competitive basis with the ILEC's offering. We must keep in mind that if the potentid 

wholesalers face cost disadvantages relative to the ILEC, then there win be a lessening of 
competition in the downstream markcts in the event that UNE transport were unavailable. 
This would satisfy our definition of impairment 

There are a number of sources for the entry barriers and cost disadvanmges faced by 
potential wholesalers. We will demonstrate the significance of these cost disadvantaps, 
which are greatest at the beginning and end of the route traversed when dedicated transport 
is sold on a wholesale basis by one CLEC to another. The first link on the route is the cross 
connection between the end-user's loop and the wholesaling-CLEC's collocation space. Evcn 
though the CLEC will already have cross-connections in place for its own traflic, it d need 
to add cross-connection capacity to handle other CLECs' business. T h e  are also costs 

associated with augmenting an existing collocation to handle the popm and space 
requirements of additional circuit equipment. Both categories of cost require significant up- 
front expenditures by the potential wholesaler, which create sule economics with respect to 

this imponant cost clement in the process of wholesaling capacity?' Thaefore, unless the 
expected demand for capacity i s  great enough to offiet scale diseconomies, the potential 
wholesaler will not become an actual wholesaler. 

(85) 
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93 For eumple, in Purasylvlai~, New Jascy, md V i  V-on chugw a $2.500 appticadon kc to aGpmt a 
colloution pp~gcmens in addition to a $lp95.88 onetime fee IO augment du cdlocauon space. sk PA PUC 
Tariff No. 18, p. 55, BPU NJ Tadff No. 4, p. 55, and SCC VA Tpdff No. 218, p. 55. In New Yo& V&on 
rlso a s ~ s e 5  I SI 334 non-recurring c h q e  for iupcnting power. See PSC No. IS. p. 27. 
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These costs consatute barriers to entry that the CLEC must surmount prior to wholesaling 

interoffice capacity at a particular bandwidth or to an individual CLEC. It is appropriate to 

regard these costs as barriers to entry because they involve sunk costs, are subjm to 
economies of scale, and to some degree are costs that the ILEC does not incur, (e+, 
collocation and cross-connections to the loop network). 

The last link in the drcuit is to connect this dedicated capacity to the Buying-CLEC. It 
important to keep in mind that this CLECs demand for interoffice dedicated transport is 
actually a derived dunand for transport between the L E G  central oftices and its own POP. 
There are two possible ways for the wholesaling CLEC m make this connection with the 
Buying-CEC. First, the wholesaling CLEC could connect to the Buying-CLEC's entrance 
facilities at Central Office #2. Second, the wholesding CLEC could connect directly from its 
POP to the Buying-CLEC's POP. In either case, there are large costs associated with 
establishing this link. 

The first scenario of a handoff at Wire Center #2 has several problems Ottainly if the 
Buying-CLEC is not collocated at that Wire Center, the wholesaling CLEC may not be 
allowed to connect to the Buying-CLEC's entrance facilities. And even if the Buying-CLEC 
is collocated, the costs involved in establishing cross-connections betwzcn the wholesaler 
and the buyer will be burdened with diseconomies of scale and sunk cost. The second 
scenario, which involves a dedicated fiber link connecting the two CLECs, d not be cost- 
effective, unless there is a need for substantial capacity on this direct link. Based on 
discussions with CLECs, we have learned chat smaller and mid-sized CLECs interconnect 
with few CLEC transport providers, This is due to the large economies associated with 
connecting two networks together. The scale economies are especially pronounced at small 
levels of demand. One CLEC will not be able to purchase transport at low capaarj levels 
from another CLEC without incurring a substantial cost penalty associated with creating and 
operating an interconnection wnk between the two CLECs. 

The condusion M draw from this analysis is that the existence of a CLEC with fiber-based 
collocations at both ends of a transport route does not guarantee this CLEC is now or can 

become an efficient provider of wholesale uanspon service to other CLECs. Therefore, a 

simple trigsa approach that relies on the presumption of a wholesale market should not 
satisfy the implirment standard we discussed in Section N. We will now discuss our 
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(93) Evidence of a given number of CLECs with fiber collocations on each a d  of a route 
(“paired collocations”) is an indication that competition may exist at a DS-3 level or for dark 
fiber on this route. As we saw in the state proceedings, however, this is not the same as 
evidence that competition actually exists on the IOU~C~’ As we discussed in the previous 
section, there are many barriers to competition that a CLEC must still overcome, prior to its 
entry into the wholesaling of DS-3 capacity or dark fiber on a plrdcular route. Therefore, it 
may be possible to use a benchmark number of possible competitors, as indicated by the 
count of fiber based collocated carriers on a route, that would be reasonably q d e n t  (ii 
an expected-value sense) to the desire benchmark number of “actual competitors” used in 
the TRO. 

(94) Logically, the possible-competitor benchmark should exceed the numbcr used-thr-for 
self-provisioned firms used in the TRO. The reason is that self-provisioned h s  must have 
already made the investment necessary to connect the two end-points of the circuit to be 
counted as actual, self-providers. By conmast, CLEG with paired fiber collocations most 
likely have not made that investment. It is reasonable to deduct at least some of the possible- 
competitor iirms to account for the fact that some of these fums will not coMeCt to the 
two ends, at any capacity level. In addition, we believe that the Commission underestimated 
the costs faced by a self-provider considering entering the wholesale market. 

All of these factors suggest that not all CLECs who have collocations in a pair of ILEC 
COS will be able to overcome the barriers to entry to providingwholesale service. Thus, to 

have the “expected d u e ”  of wholesale CLEC providers on a route to be two, as the 
Commission found sufficient in the TRO, the numbcr of CLECs who have collocations in 
the two office3 that define a route should bc greater than tma If the ILECS choose to d y  
on only this evidence of wholesaling, there should be more than two CLECs r r q k d  With 
collocations in the two offices. This will make it more likely that there are at least three 
CLECs that are actually providing service, or two who arc likely to become wholesale 
providers on the route. 

(95) 

75 see, eg., h c  Testimony ofMichael Pekovia, submined for MCI on January 9,2004, in PA PUC Docket 
No. IWM099, at pp. 89-90, noring that a CLEC mUocation may exist solely for du pu~poses of pdding  
loop concenmtian to ia own switch, or for housing P DSIAM to provide DSL sudcc to a d  YTCIS. 
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(96) However, the Commission should note even the presence of three competitors in a market 
may be insufficient to ensure a competitive outcome. For example. the 
which oudine the enforcement policy of the Department of Justice and Federal Trade 
Commission concerning horizontal acquisitions and mergers, tends to consider a market to 

be “highly concentrated” when the number of competitors of the same size is roughly six or 
less. While data recently published by the enforcement agencies suggest the hJucto standard 
may be somewhat less stringent than the one promulgated in the Guidelines, from these data 
it appears reasonable to conclude that antitrust enforcers are concerned with mergers that 
reduce the number of significant competitors below five and certainly four. 

Thus, in order to promote transparency in mugcr enforcement, thc Federal Trade 
Commission staff recently reviewed and published data regarding its horizontal merger 
investigations during fiscal years 1996-2003.w The staff tabulated information on market 
structure as it relates to the Commission’s decision whetha or not to seek rclief in the 
specific markets investigated. For example, the FTC compiled data on whetha it sought 
relief or closed an investigation depending on the number of significant competitors before 
and after the proposed merger. Data for 573 relevant markets were used in the ~ C ‘ S  
analysis. These data suggest that mergers that reduce the number of significant competitors 
from 6ve to four, and certainly from four to three, are likely to receive an antitrust challenge. 
For example, of the 573 markets investigated, 52 involved mergers that would reduce the 
number of competitors from five to four. Of these 52 markets, there were 32 enforcement 
actions (62 percent of the total). Another 134 markets involved mergers that would reduce 
the number of competitors from four to three. Of these 134 markets, thae wcce 202 

enforcement actions (‘76 percent of the to@. Thus, requiring the presence of only three 
carriers on a mute would be a consecntivcly low threshold for indicating impairment. 

. .  

(97) 
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V11.2.3. lmpalrment exlsts natlonwlde for DS-I transport 

(98) The Commission recognized in the TRO that CLECs are impaired without access to DS-1 
capacity transport.” This determination was made “based on the high entry barriers 
associated with deploying or obtaining transport used to serve relatidy fear end-user 
customers’’ and record evidence that competing carriers cannot sclf-pmvide DS-1 
transport.” However, the Commission also stated that DS-1 transport is not generally made 
available on a wholesale basis.” 

(99) Based on our knowledge of the marketplace, we believe that this assessment by the 
Commission of the situation in wholesale markets remains valid today. Our interviews with 
CLECs reveal that few offer DS-1 on a wholesale basis and fear CLECs purchase DS-1 
capacity from other CLECs. In this section, we will discuss the reasons why the wholesale 
DS-1 market has not developed, and is unlikely to develop in the near term. 

V11.2.4. Cost of provlding DS-I capaclty between two ILEC 
central offices 

(100) A CLEC that is currently collocated and interconnected with the ILEC at a DS-3 level has 
the potential of also interconnecting at a DS-1 level. As discussed above, the CLECs are 
impaired without access to DS-3 transport, so there is all the more reason to believe that 
they will also be impaired without access to DS-I. In addition, cven if the CLECs are not 
impaired without access to DS-3 ansport, there are substantial additional costs associated 
with effecting interconnection at the DS-1 I d .  These costs correspond M the two 

categories of cost discussed earlier in the context of the impairment standard for DS-3 
transport: costs related to “first Mz‘ between the end-user‘s loop and the wholesaling 
CLECs collocation; and costs related to the “last Mz‘ between the wholesaling CLEC and 

9’ TRolp44. 
5a TROm44.245. 

TROa392. 
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the buying CLEC. These entry barriers are even larger in the DS-1 market compared to DS- 
3 market. 

To provide DS-1 senrice, the CLEC must instdl an M1/3 multiplexer and assodated cross 
connection f m e s  and power supply. The cost of an M1/3 multiplcxer is approximately 
$2000; the cost of frames and power supplies would increase this even furrher. The CLEC 
would incur a large cost-penalty relative to the ILEC on this equipment alone, if it could 
only spread its cost across a small handful of DS-1 orders. The fees paid to the ILECS for 
cross connccdon are also substantial and &bit significant scale economies. 

Because of the substantial recurring charges for these cross connections, it would be 
inefficient for the CLEX to “order in bulk” well in advance of demand. because it would 
have to pay the recurring rates for the circuits it did not use. The ILECs, of course, do not 
face these costs. The result of this process is that the cost structure of the fvst link of a DS- 
1 transport for the CLEC will demonstrate significant scale economies 

The costs assodated with the “fmal link” connecting the wholesaling CLEC to the buying 
CLEC was cowed in Section VI12.1. There arc significant economies of scale assodated 
with this cost element, and without question this will create a substantial cost penalty for 
CLEC wholesale of DS-1s relative to the ILEC. In addition, thcrc arc costs associated with 

developing compatible ordering and provisioning systems, which MR mentioned by some 
CLECs as a significant cost factor. 

Based on discussions with CLECs, we have learned that smaller and mid-sized CLECs 
interconnect with few CLEC transport providers. This confirms OUT own analysis of the 
economic barriers to entry in the market for wholesaling DS-1 transport. Therefore, wc 

would expect that with the possible exception of some cxmmely high capacity tramport 
markets (e.g., Manhattan), the CLECs will not be able to obtain DS-1 transport on a 
competitive basis. And if the ILECs are not required to provide DS-1 UNEs, the  CLECS 
will lose their ability to compctc in the large and vital retail markets that rely on DS-I. 

(101) 

(102) 

(103) 

(104) 
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V11.2.5. Proposed lmpalrment test for DS-I 

(105) We propose that the Commission reconfirm its previous fin+ of nationwidc impairment 
for dedicated aansport at the DS-1 I d .  There should be a presumption of impairment for 

DS-I transport on all routes, which can only be overcome if there is dear evidence that taro 

or more carriers (unaffiliated with the ILEC) are presently providing wholesale DS-1 service 
on the route. This evidcnce should be limited to the certification by the CLECs themselves 
that they are currently offering DS-1 ansport  on a wholesale basis along the speafic route 
It is reasonable to rely on self certification. because the C E C s  that ate in thc wholesale 
business would prefer to have the UNE delistcd, which may stimulate their business 
prospects. This would be fully consistent with the Commission’s previous ruling, and would 
also dadfy what evidence could be r&ed upon to demonsman that there was actual 

competition in the market. 

In contrast to the situation for DS3 or higher transport, we believe that the mere presence 
of CLECs with fiber-based collocations at both ends of an interoffice transport route is not 
probative of the availability of competing alternatives to the CLEC for DS-I capacity 
transport. Even a CLEC with interoffice capacity faces significant additional costs to enter 
thc wholesale market for DS-1 transport Thcsc costs constitute barriers to entry that the 
CLEC must surmount prior to wholesalingintcrofficc capacity at a particular bandwidth or 
to an individual CLEC. It is appropriate to regard these costs as barriers to c n q  because 
they involve sunk costs, are subject to cconomies of scalc, and to some degree are costs that 
the ILEC docs not incur (e.g., cross-connections to the loop network). Thcre is no threshold 
number of fiber-based collocating CLECs that can be used as a ptoxy or substitute to 
predict when these barriers can be overcome. Therefore, we believe that the only way for the 
presumption of impairment to be removed is if there is sufficient accual competition at the 
DS-I level along a particular transport route. 

(106) 
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VIII. THE IMPAIRMENT TEST AND SPECIAL 
ACCESS 

(107) As described in Section V.3 above, the proposed refinement to the Commission’s 
impairment standard is sufficiently robust to accommodate the “special access pmdox.” In 
this section, we describe why it is that while dependence on special access availability (as 
opposed to unbundled nenvork elements) may not presently “lessen competition” and, 
hence under the smct terms of Section 252 (d) (2) of the Act imp& wireless, the opposite is 
certainly true for wireline carriers. Specifically, two important market chvnctetistics give rise 

to different factual conclusions. First, the market for wireless services has been incredibly 
dynamic Demand growth has been stnggering and novel pricing features and plans have, 
with the opening of PCS spectrum, added to an already frenetic Id of market activiy.‘m 
Second, within this dynamic environment, it is impormnt to recognize that while non-ILEC 
wireless companies face a cost disadvantage (rdative to ILEC wireless carders) as a result of 
facing special access rates rather than TEWC-based costs, wireless carriers’ costs of 
dedicated transport is a only a small share of the typical wireless carria’s costs Indeed, the 
cos6 of dedicated loop transport for non-ILEC wireless carriers typically constitutc only a 
small percent of the firm’s total costs. For example, as noted by Richard Gilbert, economist 
for the merging parties in the AT&T Wireless and Cingular Wireless transaction. s p e d  
access costs were less than three percent of AT&T Wireless’ total operadng costs in 2003.’01 

The consequence of the dynamic wireless arena and the low-cost shares of dedicated 
transport consequently mean that it is difficult to observe that under current market 
conditions the inability to secure unbundlcd access at T E W C  rates may have the effect of 
lessening compedtion.’m.lO’ 

'Wit is also imponvlc m n m  that wireless compeddon may not condnvc m be i s  robust as the Gun cited.. T h e  
wireless compvliw o m d  by the RBO& arc currently the l a r g c s t ~ c s s  mmpMGs in the United Sum. If 
thy arr able to mise their rial wirdcrr compmiea’ cos= by imposing nbovs-cnsc s@ sccess chatgcs. they 
may be able IO pllcc thcir rivals in i price qucere. 

Io‘ Supplemenu! &luttion of R*hd Gilbert, fn. 48, 
(visited . .  

Inrcrcsringly. IS wixkss &ts mature lad pricecost margins in thc wirdess atma condnue to fd, the pxrcnt 
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(108) In stark contrast to the wireless carriers, howver, the market for wireline local exchange 

services is growing at only modest levels creating morc of a “zero-sum-game” environment. 
The consequence is that it is far more tempting for the ILEC to attempt to maintPin its 
market position by posturing to eliminate UNE access, offering higher priced dternative 
services &., special access) and to then engage in a vertical price squeeze The ability to do 
so is accentuated by the vastly different cost structure facing these carrim. The cost of 
loops and transport is a substantial portion of the total cost of the service bundles sold to 
business customers. For example, out of the typical $1000/month telecommunications 
service package purchased by a business and provided on a DS-I, the loop and transport 
portion will cost approximately $200/month. when purchased under the UNE tariffs. By 
comparison, the same loop and transport services purchased under special access will cost 
approximately $550/month.’” This means that elimination of loop and transport UNEs 
would have a denstating effect on the CLECs, and prices would increase substantially in the 
markers served by the CLEC. 

A recent study estimated that the elimination of DS-1 loops and ansport  service purchased 

under UNE tariffs would lead to price increases in retail markets of 25 percent and a 

decrease in consumer welfare of approximately $4.9 billion a n n ~ d y ? ~ ~  The study measures 
only the loss from the elimination of DS-1 UNEs; there would be substantial additional 
losses from the elimination of DS3 UNEs. The estimate was generated by an economic 
model utilizing the “dominant fxm--competitive fringe” pricing model. The model 
postulates that the dominant Grm maximizes profits, subject to the constraint created by the 
supply decisions of the competitive fringe. When the competitive fringe is presented with a 

(109) 
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massive input price increase (not shared by the dominant firm), it will reduce supply, and the 
dominant fum will be able to increase its market share and its price in the retail sector The 
results are robust for any reasonable specification of the model, and are fully consistent with 
a common sense understanding of the likely outcome when all  but one firm in a market are 
faced with a massive input price increase. It is difficult to conceive of any definition or 
interpretation of the impairment standard that would treat this competitive distortion as 
conforming with the requirements of the Act. 

The ILECs are likely to argue that the comparison between UNEs and month-to-month 
special access rates ignores the availability of special access term and volume discounts. We 
believe that the only valid comparison is for s p c d  access and UNEs purchased under 
similar terms and conditions. UNE prices apply to month-to-month purchases No volume 
or term discounts are available, so the only apples-to-apples comparison must be to special 
access month-to-month rates. Term and volume commitments come at a cost to the 
purchasers, which cannot be ignored in comparing the two ways of buying loops and 
transport. Customer churn for a competitive industry can be substantial and make term 
plans risky. Volume commitments are also risky and costly to CLECs because they resmct 
their ability to sluft traffic onto newly built facilities. Furthermore, there is absolutely no 
guarantee that the ILECs will maintain discounts at current levcls, because under the 
Commission’s pricing flexibfity rules, the ILECs have the ability to change rates at will. 

One of the greatest dangers associated with eliminating UNEs is that it opens the door to 

the ILECs to engage in strategic behavior that would stymie new facilities builds by the 
CLECs. Therefore, it would be contrary to a fundamental god of the unbundling regime, 
which is to enable CLECs to reduce the risk associated with building out more facilities, by 
building up a customer base using network elcments leased from the ILECs. The ILECs 
have already demonstrated their willingness and abitity to engage in anticompetitive ptichg 
practices in the spcdal access market, and harm competition. In particular, the ILECs have 
instituted exclusionary pricing schemes for special access that restrict the ability of 
customers to obtain services from the ILECs’ competitors. 

Some examples of the ILECs’ exclusionary pricing arc discount plans that require customers 

to commit for the entire term of the contract to condnue purcbasing serviw wortb 90 
percent or more of current spending levels from the incumbent. Although described as 

(1 10) 

(1 11) 

(112) 
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discounts by the ILECs, these pricing practices are more accurately described as palties 
that punish customers that attempt to “defect” and shift demand to competitors Another 
example is a condition in tariffs that require a certain pacentagc of purchases under the p h  
to be previously provided by a CLEC Some of the plans a d y  “pay” the customer to use 
more of the ILEC‘s special access scmicr‘“ 

Exclusionary pricing schemes are recognized by the economics literature and the Courts as 
potendally dangerous to competirive markets. In a seminnl article published in 1991, “Nakcd 
Exclusion,” Rasmusen, Ramseyer, and Wiley present a model where a monopolist induces 
enough buyers to sign exclusive contracts, such that there is insufficient demand available to 

other firms to enable them to enter the market and operate profitably.‘” The exclusion is 
“naked,” meaning that it is “unabashedly” meant to exclude rivals and for which there is no 
efficiency justification. 

A recent federal appellate court decision concluded that exclusionary pddng practices in 
markets dominated by a single firm may violate the antitrust laws In I m  u 3M, 324 
F.3d 141 (3“ Ci. 2003), the Court of Appeals affirmed the judgment of the district court 

that 3Ms exclusionary conduct could sustain a verdict that 3M violated U.S. antitrust law. In 
L P q ,  3M used its dominant market power in h e  transparent tape market to meet the 
competition that Lepage threatened by “cxclusionaty conduct that consisted of rebate 
programs and exclusive dcaling arrangements designed to drive LcF’age’s and any other 
viable competitor from the transparent tape marker”‘08 

It is clear from the ILECs’ past behavior in special access markets, that the prices of this SO- 

called alternative to UNEs are being manipulated to thwart competition, whether the 

competition is in the local transport market or in the retail markts that depend on dedicated 

D c c l a m b  of Michael D. Pcl-ts on BcWof WoddGm, Inc. D& RM No. 10593, 

Eric B. RPrmuscn, J. Mark ~ ~ z ,  and John S. Wdq, Jr., “Ndd Excluaion:Asa&xE.amoak %tiff, 

Dccembcr 1991, pp. 1137.45. Subsequent wicks on the I- mpic indude: Ilya R segpl and Michnd D. 
Whiasmn. ‘‘Naked Lclulion: Comment," Anr*M Em- Rmiv. Mzxh 200, pp. 296309; Robat Innes and 
R i c h d J .  S=rmn, ‘ ‘Smtqjc Buyers and Exdurionuy C o n u a c 6 , ” M m ~ ~  Rnin: June 1994, p p ~  566. 
84. 

I n  
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loops and ansport .  U n d  the interLATA resmctions were lifted from the RBOCs, their 

strategy was to deter competition for their intraLATA toll services by aeauog these 
exdusionvy pricing schemes. Now that the RBOCs are free to compete in all retail 

interLATA markets, they will have the incentive and abEty to abuse their conaol over 
dedicated loops and transport to harm competitors. Pricing of s p e d  access will be a 

powerful, and under the current Commission rules, largely unregulated, weapon that will be 

used by the ILECs to gain an unfair and artificial advantage over their rmals. 

The ILECs would be able to put competitors into an immediate price squeae, if 
competitors could no longer use cost-based UNEs. There is abundant proof that s p e d  
access is priced signitiuntly above cost, and that neither competition nor regulation 
constrains prices effectively. The Krst piece of evidence is the comparison between UNE 

prices and special access prices for DSI loop and transport discussed ab- Special access 
prices are uniformly higher than UNE prices across all states, which have set the cost-based 
UNE rates independently. The second piece of evidence is the staggering rates of return the 
ILECs arc now earning on special access. In 2003, the earnings averaged 43.7 percent for all 
of the RB0Cs.’O9 These earnings have been increasing since pricing fleribility w a s  first 
dowed in 1999.“’ The third piece of evidence is that the RBOCs have d e n  advantage of 
pricing flexibility to raise special access rates in the geographic ateas no longer subject to 

price caps.”’ 
transport are not exerting much of a constraint on prices for these services. G m n  this 
experience over the last several years, it is inconceivable that the ILECs would not takc the 
opportunity created by the elimination of UNEs to put the CLECs into a price squeeze by 
maintaining lower prices on retail services, as their competitors face a large input cost 

increase. 

(1 16) 

This fact, by itself, proves that the supposed alternatives to L E C  loop and 

FCC ARMIS Repons 4341, pp. 43-04. 
110 Economics and Technologg Inc., Gmpcridon in Access Mnlkccr: Wty or Il]uSioq A v t  2004. 
“’ Cmrgc S. Ford md Lawcncc J.  Spi* “Sa It and Forget It? Mnrkct Paura md the Condequcnces of 

PrcmaNm Dc+tion in Tckcommunicatim Markets,” Phoenix Cenm PolkyPl(xr No. 18, at p. 13 ouly 
2003). 
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special access; 3) a complex and confusing array of use restrictions and commingling bans 
make it costly for certain CLECs to use UNEs; 4) special access is used in cases where the 
price differences are small (e.&, short mileage transport); and 5) ILECs claim to have no 
facilities available. 

(120) It is our understanding that CLECs that continue to ux special access will elaborate on these 
reasons and explain why they use special access in their own filings to the Commission. 
What is important to understand from an economic perspective is that conduct and 
performance in the many retail markets where the CLECs depend on ILEC-provided inputs 
is fragile and vulnerable to anticompetitive behavior by the ILECs. The fact that some 
CLECs buy special access instead of UNEs is only a single snapshot of a small part of the 

competitive landscape. All it provcs is that some CLECs have either been enticed away from 
UNEs with customized pricing plans or have been compelled to use a high-priced service 
because the ILECs have raised their cost of using UNEs.113 This docs not mean that 
competition in the retail markets has not already k e n  lessened by the ILECs’ behavior, or 

that the ILECs could not create even greater competitive distortions if they were freed from 
the obligation to provide UNEs. 

The consequence of these considerations, then dearly support a Commission finding that, 
despite the possibility that wireless carriers may be unimpaired without UNE access to 

dedicated transport, the wireline CLECs are, and for the foreseeable future will remain, 

impaired without UNE access to dedicated m s p o r t  at the DS-I, DS3, and dark fiber levels 
More generally, while the adability of special access is not “irrelevant” to the impairment 
standard, it does not alter the conclusion that witcline d m  remain hpaired without 
access to DS-1, DS3, and dark fiber loops and transport as we have described. 

(121) 

“’The costs indudc not only the “official“ TELRIC price. but dro any cos6 sssodatcd with odedog pmvisioa d 
quality rminunulce. 
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IX. THE IMPAIRMENT TEST AND 

INTERMODAL ALTERNATIVES 

(1 22) Another factor to consider in determining whether or nor there is impairment is the extent 

to which intermodal alternatives, such as orireless (fixed or mobile) and cable, provide 
meaningful substitutes. There are two levels at which such alternatives could be considered 
when evaluating impairment. The first is whether CLECs themselves could use such 
alternatives to provide services to their customers that otherwise rely on DS-I. DS-3, and 
dark fiber loops and/or transport. 

Secondly, even if CLECs are not able to UY these alternatives, under our proposed standard, 
then could be non-impairment if customers themselves are able to procure such services 
directly from providers of wireless or cable services Rccd that our proposed impairment 
standard indicates that requesting carriers are impaired only if the fdure to provide the 
requested network element creates a barrier whose effect may be m snbstmtial5 h s e n  

roqetition. Thus. men if requesting CLEC carriers cannot utilize such alternatives, under our 
proposed standard there would not be impairment if customers themselves could turn to 

such alternatives and the existence of such alternatives provided a "sufficient" check on the 
ILECS. 

(123) 

(124) The vast majority of the CLECs with whom we spoke indicated that wireless (either fixed or 
mobile) docs not provide a viable alternative for them to provide the services they normally 
provide via DS-1, DS-3, and dark fiber loops and/or transport"' A number of CLECs 
noted that in their markring areas, wireless providers m e  simply not awilablc""'60thers 
noted that the current technology of wireless provision limits the services that can be 

'I4 Discussions with BEGIN PROPRIETARY END PROPRIETARY 
1'5 Discussions with BEGIN PROPUIETARY END PROPRIETARY 
116 Dam b o r n  thc FCC indicates that thm is lit& dcpbymcclt of lvirclcas scmkr3 for advMcCd S a v k 8 .  ?hU, 

based on Table 2.1 thcough 2.4 of Tmrdr in Tdpbom S k ,  Way zoo4. aapilitc md tixed wkkss comprised 
o m  pcrccnt of d high-speed lines with ,?CHI kbps in at last one direcrion, md 0.4 p"cc"t of dl h@-apcod 
lines with at last 200 I$ps in bath directions. Eliminadngrrsidentinl and s m d  business lines bmm &ex totals 
results in satcllia and tixed d e s s  pemtion of .7 paant in one &tion .8 p t  in both directions. 
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provided."' While there may be potential for wireless in the futurc, the U E C s  indicated 
this technology is neither sufficiently developed nor widely enough available to provide a 

meaningful alternative in the near term. 

Others noted a number of other practical problems with wireless as an alternativc For 
example. one CLEC indicated that it had a small wireless 
evaluating wireless as a means of augmenting, but not replacing, its DSL services. However, 
given the immaturity of the marketplace for this technology, and its limited peneation, it 
could not make a substantial commiment to this technology for the foreseeable future. That 
is. a substantial commitment to wireless involves sunk costs requiring necarork redesign, new 
equipment, and training. It would not be willing w take these risks &en the uncertainty that 
there will be significant providers of such services 

There also appear to be a number of practical problems involved in wireless deploy men^"^ 
For example, gaining rooftop rights in commercial office buildings to place antenna 

equipment has proven extremely difficult. Also difficult is negotiating rooftop access to 
ILEC Centml Offices. Additionally, the technology of fixed wireless communications is 
limited to short haul applications and requires a direct line of sight between the customer 
location and the provider's network. This can limit applicability or reduce quality. Finally, 
wireless communications can be affected by precipitation which also has the potential to 

reduce quality 

In addition to a general lack of wireless providers, a number of the CLECs with whom we 
spoke expressed skepticism that such an alternative would be viable in the foreseeable future. 
The provision of wireless services requires spectrum, which is a scarce resource. Many 
CLECs questioned whether wireless providers of access services could obtain such 

(125) 

This carrier indicated it was 

(126) 

(127) 
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spectrum. Other felt the bankrupay of the two leading providers of such services. Tdigent 
and Winstar, indicated wkeless provision is not yet a viable alternative.’” 

With respect to cable, most of the CLECs noted there simplywas not a cable alternative 
available to them to s m e  their enterprise customers that use products that rely on DS-I, 
DS-3, and dark fiber loops and/or transport.’’’ Most a b l e  providers are focused on 
providing residential service. With respect to the enterprise customers on which CLECs use 

DS-1, DS-3, and dark fiber loops and transport to provide sewice, there is rarely, if cver, an 
alternative cable provider.’u Further, many CLECs noted that cable d o u  not generally 
provide the level of bandwidth that services which utilize DS-I, DS-3, and dark fiber loops 
and or transport require, which also limits their value as substitutes 

In terms of whether customers themselves could turn to cable, similar considerations apply. 
The absence of cable providers in business districts prevents the CLECs from using them as 
an alternative wholesaler. and prevents final customers from using them a5 d. Further, the 
bandwidth limitations of cable alternatives also limit the appeal and impact of this mode of 
delivery. It is also noteworthy that a number of the CLECs with whom we spokc indicated 
that to their knowledge, they had never lost a customer to cable.’u 

It is also important to note that in our proposed impairment tests, the goal is to ensure that 
there be at least three competitors actually providing the service. If only the ILECs and the 

cable companies are able to service customen, t h i s  would not be enough providers to meet 
our (arguably lenient) standard for “sufficient” acnral competition to demonstrate that 
economic and operational barriers have been overcome. 

(128) 

(129) 

(130) 

Discussiom uirh BEGIN PROPRIETARY END PROPRIETARY 
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122 Daa from the FCC llso s-u that there is little dcploymmt of cable for advnacal scmices for business. 

Thus. using Tnbla 2.1 &rough 2 4  of Tmdr in Tt@hom Sm#. May 2004. and eliminnring dmdal  and 
r d  business lines from these totals rc~ults in ublc puKmtion of 0.8 pcrcent of d high-spccd hcs With 200 
kbps in at least one direction, and in both dlcctiws. 

Discussions with BEGIN PROPRIETARY END PROP-ARY 

65 



REDACTED-FOR PUBLIC INSPECTION 

X. CONCLUSION 
T h e  USTA I1 court's opinion has given the Commission the opportunity to r e h e  and 
improve its impairment standard. It also returns to the Commission the principal 

responsibility of administering the impairment standard. In this report, M have provided, 
what we hope will be both a fresh and useful perspective on how the Commission can retine 
its impairment standard, and how thc Commission may begin to implement an impairment 
test for DS-I, DS-3 and dark fiber loops and transport 

The standard we propose retains the laudable traits of the TRO's standard, and is squarely 
consistent with both sound economic principles and the Tdeconununicauons Act 
Moreover, it directly resolves the issues raised by the U T A  U court regarding the 

impairment standard. This report also describes and discusses an application of that 
standard that is designed to be both administratively feasible and squarely consistent with the 

standard. 
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